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U.S. AbilityOne Commission
Minutes — Quarterly Public
Meeting Tuesday, October 25, 2022
1:00 p.m.-4:00 p.m. ET

I. Call to Order and Introductions

U.S. AbilityOne Commission Chairperson Jeffrey Koses called the meeting to order at 1 p.m.
and greeted the approximately 260 participants attending via Zoom.

Commission Executive Officer Angela Phifer gave administrative remarks. She noted that two
American Sign Language interpreters would interpret, and that the meeting was being live
captioned.

Commission members, Commission staff, and the CEOs of National Industries for the Blind
(NIB) and SourceAmerica — the Central Nonprofit Agencies (CNASs) — introduced themselves.

I1. Consideration of Minutes

There were no changes to the minutes from the virtual public meeting on July 21, 2022.
Commission Vice Chairperson Chai Feldblum moved to approve the minutes. Commission
private citizen member Gabe Cazares seconded. The motion passed.

I11. Swearing-In of New Members

After providing background on AbilityOne for the benefit of attendees unfamiliar with the
Commission and Program, Koses swore in new Commission members who had been appointed
by President Biden:

Matthew R. Beebe, Department of Defense
Angela Billups, Department of Veterans Affairs
Megan Dake, Department of the Army

Carol L. Dobak, Department of Education
Robert D. Hogue, Department of the Navy
Tara M. Jamison, Department of Justice
Malcom A. Shorter, Department of Agriculture

After swearing them in, and asking them to sign their affidavits, Koses congratulated the new
members and opened the floor for their remarks.

Beebe said he had been active with the Commission and Program for some time and looked
forward to expanded involvement.

Billups said AbilityOne had a noble mission, and she was glad to be a part of it.

Dake observed that the Army is a huge supporter and user of AbilityOne, and said she was glad
on both a personal and professional level to be involved with the Commission.



Dobak said that under the leadership of Koses and Feldblum, the Commission has recently made
progress improving employment for individuals with disabilities, and she looks forward to that
progress continuing.

Hogue said he started his career as a civil rights attorney, and the opportunity now to work in the
underrepresentation area is one of the things that attracts him to his Commission appointment.

Jamison said she was excited to join the Commission and looked forward to working hard to
further its mission.

Shorter said the department he works in at USDA works closely with AbilityOne, and he’s
looking forward to being a member of the Commission.

IV. Recognition of New Executive Director and New Inspector General

Koses congratulated the Commission’s new Executive Director, Kimberly Zeich, and new
Inspector General, Stefania Pozzi Porter, on their new positions and their entry into the Senior
Executive Service.

Zeich thanked the Commission members for entrusting her with the new responsibility, and also
thanked the Commission staff and the AbilityOne workforce.

Porter thanked the Commission members and the IG team, and said she viewed her new role as
an honor.

V. Chairperson Opening Remarks

Koses observed the importance of a recent milestone: the October 19, 2022, effective date of the
rule “Prohibition on the Payment of Subminimum Wages Under 14(c) Certificates as a
Qualification for Participation as a Nonprofit Agency Under the Javits Wagner O’Day Act.”

He said the rule, the FY 2022-2026 Strategic Plan, and Commission Policy 51.542 “Nonprofit
Agency Use of AbilityOne Products in the Performance of AbilityOne Service Contracts” were
all signs of progress for the Commission.

V. Executive Director Report
Summarizing key FY 2022 accomplishments, Zeich noted that the Commission:

—Issued a FY 2022-2026 Strategic Plan.

— Completed a rulemaking process to end the payment of subminimum wages on AbilityOne
contracts.




— Increased communication and transparency through virtual public meetings, a town hall
and listening sessions; also leveraged AbilityOne.gov, Regulations.gov, and social media to
raise awareness of Commission actions.

— Increased rate and rigor of FY 2022 compliance reviews; identified new focus areas and
process improvements.

— Completed full cycle of Enterprise Risk Management planning and Management Internal
Controls Plan.

— Maintained AbilityOne Procurement List with dozens of additions and deletions, thousands
of price adjustments.

— Increased AbilityOne Representatives (ABORS) to 19 agencies; facilitated training and
monthly meetings.

— Issued Commission Policy 51.542, requiring AbilityOne service providers to consistently
purchase and use AbilityOne products.

She also looked ahead to FY 2023 priorities that align with the Commission’s strategic direction,
including in Compliance (more technical assistance to NPAs, increased focus on contract
performance focus, engaging with new NPA Compliance Council); IT modernization; and
Commission staff alignment with the Strategic Plan and effective stewardship.

V1. Presentation by Inspector General

Stefania Pozzi Porter, the Commission’s Inspector General, provided an update on the activities
of the Commission’s Office of Inspector General (OIG), including:

— 30 ongoing investigations

— Award received from Department of Justice

— Positive peer review report on audit organization
— Ongoing audits

— FY 2023 objectives

VII. Elimination of Subminimum Wages on AbilityOne Contracts: Update and Celebration

Chai Feldblum, Commission Vice Chairperson

After welcoming the new Commission members, she commented on the importance of Oct. 19,
2022 — the effective date of the Commission’s rule “Prohibition on the Payment of Subminimum
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Wages Under 14(c) Certificates as a Qualification for Participation as a Nonprofit Agency Under
the Javits Wagner O’Day Act.” This milestone sets a positive direction for further modernization
of AbilityOne, she said.

She observed that, as noted in the text of the rule, the Commission estimated at the time of the
rule’s publication that approximately 1,200 employees working on AbilityOne product contracts
at approximately 24 nonprofit agencies (NPAs) were being paid less than less than Federal
minimum wage, using 14(c) certificates. The Commission also estimated that approximately 770
employees working on AbilityOne service contracts were being paid at least the Federal
minimum wage but less than the prevailing wage, using 14(c) certificates.

She said that when the Commission set the effective date of the regulation for October 19, 2022
— three months after publication of the final rule — the time frame seemed reasonable, given that
the Commission had long called for NPAs to voluntarily phase out the use of 14(c).

However, she said, the Commission realized that some NPAs might feel the three-month time
frame put employees’ jobs or benefits at risk, so the rule allowed NPAs to apply for an extension
by September 19, 2022. Only a small number of NPAs requested such an extension.

Feldblum said many examples have shown that, with the right business model and job
customization, employees with disabilities can be paid in a manner that reflects their worth.

Bryan Bashin, Commission private citizen member, and Bradley Crain, Commission Workforce
Development Specialist

To help introduce the Panel of Employees, Bashin made remarks to put the Commission’s new
rule in historical context:

“For observers like me, the long arc of disability liberation started maybe 250 years ago with the
Enlightenment. And we should honor the context of that history in what we have done in the
Commission today and this year.

“As a blind person myself, I note some of the moments in history, to put the actions of the final
rule into perspective. In 1961, for instance — only then were blind people not excluded from
Federal civil service. October 15, 1964 — President Lyndon Johnson signed the first \White Cane
Safety Day proclamation, continuing to this day. April 28, 1977 —the final rule for the 504
regulations (was signed) into law after a magnificent protest that lasted more than a month. July
26, 1990 —...the enactment of the Americans with Disabilities Act (ADA). February 8, 2019 —
the United States signed the Marrakesh Treaty for exchange of documents accessibly.

“And now, this noble date, October 19 — the final rule that we have been talking about. Together
we have ended a practice that was hard to justify 20 years ago. Of course, you’ve heard that the
final rule prohibits payments on contracts in the AbilityOne Program for Section 14(c) certificate
holders.



“Today, 160 million Americans are employed at or above the minimum wage. Now we are
sharing this wealth with the last few thousand or so Americans who have been excluded from
that minimum wage. A great nation can afford to share its wealth with all of its citizens.

“For decades folks in this field said this could not be done. Now it is.

“The purpose of today’s panel is really to have a chance to have workers in the Program share
their thoughts and experiences of moving from subminimum wage to new life at minimum wage
or above. The Commission does understand that there is a range of experiences, and not all
AbilityOne workers will have the same experiences as the people who will speak today. But still,
we want to include real employees and their real experiences today.

“In preparation for this panel, | was moved to hear already how this change has affected people’s
ability to buy new shoes or new clothes or go to the movies. This is the human element I am
looking forward to hearing today.”

Bashin then introduced Bradley Crain, the Commission’s Workforce Development Specialist and
moderator of the Panel of Employees. Crain introduced the panelists, noting that the panel was
unrehearsed.

Panel of Employees

John Lemus, of AtWork!, in Washington State, recalled how as a high schooler he had his first
AbilityOne job, pulling weeds at an Air Force base. He remembered having to undergo time
studies every few weeks, and not understanding why he was being paid less than his sisters, who
were earning minimum wage. Now his experience is much different: He is an advocacy manager
for AtWork!, doing work that he loves and finds meaningful.

Tawana Freeman said she loves Melwood, in Maryland, where she has worked for 25 years.
However, at the beginning of her career, she and her co-workers who at the time received
subminimum wages found time trials to be hurtful, and struggled to make ends meet.

Marcus Jones talked about working at Michigan’s New Horizons Rehabilitation Services, and
what his wages mean to him.

Bob Barnhart of Fontana Resources at Work, in California, said he is a custodian who works at a
National Guard armory and, in his leisure time, is active in Special Olympics. He was paid
subminimum wages from 2010 to 2018. Now he earns $15.50/hour. The money he earns helps
him pay his phone bill and allows him to spend money on his girlfriend.

Background on time studies: Feldblum explained the time studies referenced by several
panelists. Section 14(c) of the Fair Labor Standards Act allows for payment of subminimum
wages to people with disabilities. At the time of the Act’s passage, in 1938, people with
disabilities were assumed to be less productive than others. The time studies purportedly assess
how much less productive employees with disabilities are, compared to employees without
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disabilities; those purported measurements can then be used to calculate how much less than
minimum wage employees with disabilities are paid. Times studies are very stressful for those
who have to undergo them, she said.

VI11. Strategic Plan Implementation

Feldblum gave an overview of the FY 2022-2026 Strategic Plan briefly discussing its four
Strategic Objectives and, among other highlights, its definitions of “good job” and “optimal job.”

Acting Deputy Executive Director Amy Jensen gave an overview of the Commission’s plan for
Strategic Plan Implementation.

She said Strategic Plan Implementation actions will include prioritizing the Plan’s strategic
objectives and outcome goals, and establishing milestones, metrics and dashboards. Working
groups will be created to address each of the Plan’s 28 performance measures.

Marlin Paschal, the Commission’s General Counsel, outlined three primary milestones:
— Policy and Regulatory Overhaul

—— Update current compliance policy to focus on technical assistance, Commission oversight,
and customer satisfaction

—— Notice of Proposed Rulemaking (NPRM) and final rule for competitive allocations (i.e.,
enhancing competition in the AbilityOne Program).

— Good and Optimal Jobs

— — Requests for Information (RFIs) to NPAs, industry, and Federal customers, to get data to
better refine policies and regulations in order to achieve Strategic Plan goals

—— Use pilot tests to find out what works and what doesn’t in areas of job integration and
competition

— Modernizing the Cooperative Agreements to ensure that Program’s strategic direction is
synchronized with what is happening on the ground

Feldblum re-emphasized that there are a lot of performance measurements in the Strategic Plan,
and that the Commission will hold itself accountable.



IX: Public Engagement: Cooperative Agreements

Koses said that the Commission had invited public comments or suggestions regarding the scope,
requirements, and metrics for the next generation of Cooperative Agreements between the
Commission and its designated Central Nonprofit Agencies (CNAS).

Background about the Cooperative Agreements

Shelly Hammond, the Commission’s Director of Contracting and Policy, provided some
background on the Cooperative Agreements. The agreements include:

— Tools such as the Quality Assurance Surveillance Plan (QASP), which include performance
metrics and ratings.

— A schedule for the delivery of CNA reports to the Commission.

The agreements and QASP provide a process for aligning the Program Fee Ceilings with
performance and oversight. (The Program Fee was previously called the “CNA Fee.”).

Next-Generation Cooperative Agreements

Paschal, the Commission’s General Counsel, said the Commission would align the next-
generation Cooperative Agreements with the vision of the FY 2022-2026 Strategic Plan. The
Commission will still be primarily responsible for planning the direction of the Program and
providing for oversight; but the CNAs will be essential partners to ensure that the Strategic Plan
is realized.

He said the next-generation agreements will:

— Define clear lines of responsibility, but also reflect the Commission and CNAs’ shared
commitment to where the Program is going.

— Include modified performance measures. The focus will be less on the quantity of jobs created
and more on the quality of those jobs.

— Include refined deliverables. The goal going forward will be to reduce the burden of
deliverables when that makes sense, but also create deliverables more germane to measuring the
effectiveness of the Strategic Plan.

Cynthia Watson, President & CEQO, San Antonio Lighthouse for the Blind and Vision Impaired

As a blind person herself, she said, she has benefited professionally from AbilityOne and from
innovative NIB programs, and has seen how AbilityOne transforms lives.

With regard to the Cooperative Agreements, she said:



— Creating knowledge-based employment within the Program will help AbilityOne serve a full
range of constituencies.

— She suggests using the Cooperative Agreements to establish pilot programs. Having to
establish past performance can be a hurdle to diversifying products and services, and pilots can
be helpful in this regard, she said.

— Enforcement of the mandatory source: She suggests that the Cooperative Agreements outline
the roles and responsibilities of Commission and both CNAs to ensure the mandatory source
requirement is adhered to.

— Technical compliance: She recommends clear roles and responsibilities in the area of technical
compliance, and also recommends the elimination of redundancies where there is already
oversight, for instance from the Occupational Safety and Health Administration.

Koses asked her to clarify what she was recommending with regard to pilot programs. She said
she recommended leveraging the Cooperative Agreements, the ABORs program, and CNA
capabilities to develop new and innovative pilot programs.

Bonita Miner, Senior Procurement Analyst, U.S. Army; Army ABOR

She said the Army has established ABORs and alternate ABORs. Army ABORs have discussed
the perceptions around AbilityOne and competition.

Competition is not to penalize any CNA or NPA: It is to improve the procurement process,
customer service and customer satisfaction; ensure CNAs and NPAs are being innovative,
implement the latest technology and avoid becoming stagnant; and ensure best value. Other goals
are to include more NPAs, give those without past performance an equal footing in competition,
increase | subcontracting opportunities, and have CNAs provide training to new
NPAs and provide assistance to current ones.

Many Army commands are experiencing budget constraints. If it is not possible to obtain
services within those constraints, the commands may turn to other options.

Koses asked Miner to explain what is meant by “best value” and why it isn’t the same as lowest
price. She said looking at “best value” may mean looking at qualifications, technical issues,
QASP, management, past performance, and social impact. He said that was an important point.

Kimberly Knackstedt, Senior Fellow and Co-Director of The Century Foundation’s Disability
Economic Justice Collaborative




She pointed out that there is a persistent link between poverty and disability. She applauded the
Commission for its rule ending payment of subminimum wages on AbilityOne contracts.

She noted the very limited statutory authority regarding CNAs and encouraged the Commission
to consider that anything outside the bounds of current process can be addressed through the
Commission’s policy changes and the regulatory process.

She said it is not a failure of the Program if a worker begins with an NPA and leaves for
employment outside AbilityOne. It is good for NPAs to offer something to the community.

She suggests that a strong improvement to the Cooperative Agreements would be to shift the
CNA focus to more of a technical assistance model. Technical assistance can be focused on
supported and customized employment, but can also look outward to help NPAs engage with the

local workforce and develop career ladders.

Koses asked if, as the Commission thinks about legislative reforms, Knackstedt would
recommend viewing the limited statutory language about the CNAs as an opportunity. She said
yes.

Feldblum said she’d be interested in hearing what responsibilities Knackstedt thought the
Commission might take back from the CNAs, and how that would tally with the Commission’s
current resources. Knackstedt said she’d be happy to send follow-up thoughts, and observed that
since the Program has changed a good deal in recent years, a reset might not be a bad idea.

John Lemus, Advocacy Manager, AtWork!

He said the Commission should require CNAs to have people with disabilities on their boards, as
people with disabilities can be integral to helping AbilityOne transform to be a program where
people learn skills that will enable them to seek competitive integrated employment.

Feldblum asked Zeich and Paschal if there was already a requirement for CNAs to have people
with disabilities on their boards. Zeich said yes.

Bashin said NIB had seen an increase in blind CEOs.



Dennis Edwards, CEO of Rising Star Resource Development Corporation

He said the AbilityOne Program is overdue in implementing an NPA recommendation process
that is inclusive of small NPAs. The cooperative agreements should include an instrument for
equitable (and non-subjective) distribution of NPA recommendations, he said.

He proposes a special consideration/set aside for small NPAs. Additionally, he said, the NPA
evaluation panel and the recommendation authority should not be one and the same.

He also recommended incorporating a mentor-protégé system in AbilityOne.

Koses asked Edwards for a definition of “small.” Edwards said there was no specific definition
in the Program that he knew of, and that “small” could refer either to revenue or FTEs, but that
one definition might be AbilityOne revenue between $7 and $10 million.

Feldblum asked about Rising Star. Edwards said it has about 6 AbilityOne service contracts,
mostly janitorial; a total employee count of about 88; and about 11 AbilityOne employees.

Katie Griffin, of Defense Manpower Data Center

She suggests the cooperative agreements include language about communications and training
and the roles and responsibilities of the CNAs.

When her agency started working with AbilityOne, people at her agency didn’t understand the
role of the CNAs. Understanding that role earlier on would have been helpful.

With regard to new lines of business in knowledge-based jobs: The CNAs may need specialized
skills or areas of expertise in order to oversee contract performance. That expertise needs to be in
place from the get-go, as it is too late to acquire it once problems arise.

Griffin stressed the importance of establishing milestones and measures upfront and having clear
processes for dealing with challenges. The procedures for addressing challenges with
commercial contracts do not translate to AbilityOne contracts, Griffin said, so contracting
officers need training on AbilityOne.

Feldblum said the Commission needs to think strategically about the resources and expertise
needed to ensure contract performance.
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Kelsey Kilen, Vice President of Communications, Skookum

She said the current cooperative agreements have too little to say about the CNAs’ role in
ensuring excellent contract performance. She and her Skookum colleagues suggest that the role
be more clearly defined. In particular, they recommend that the cooperative agreements
incorporate a meaningful contract performance early warning system.

Koses asked if she could suggest a couple of specific things the CNAs could do to ensure
performance. Kilen suggested that a task force that draws from Commission and SourceAmerica
staff could look at the Contractor Performance Assessment Reporting System (CPARS).

Krista Milhofer, Program Administrator, People First of Washington

She commended the Commission’s rule and said it is important that the Federal government keep
up with, or ideally build upon, the expectations of the disability rights community.

Zeich read a comment in the chat from TASH’s Allan Bergman, who encouraged the
Commission to consider using language stating that all persons with disabilities, regardless of the
intensity of the supports they need, must be afforded informed choice and supports to explore
competitive, integrated employment and career advancement.

X. Concluding Remarks

Asked by Koses for any concluding remarks, Feldblum stressed that the Commission sees the
current strategic direction for AbilityOne as a collaborative effort with all stakeholders.

Koses encouraged attendees to send ideas for topics for the public engagement sections of future
public meetings. He concluded the meeting, thanking all who had shared ideas.
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